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TEXT OF THE OPINION

The Permanent Commission of the Council of State, in a meeting held on June 17, 2014,
unanimously issued the following opinion:

"The Council of State has examined the file related to the request for ex officio review of
the resolution of the Secretary General for Housing of September 11, 2009, which ex-
cluded Ariel from the competition between Universities called Solar Decathlon Europe
2010 University of Samaria, sent by Your Excellency on April 2, 2014 (entered into this
Advisory Body on the same day 2).

First.- By virtue of a memorandum of understanding signed between the Government of
the United States and the Spanish Government on October 18, 2007, the organization
SDE (Solar Decathlon Europe), the Ministry of Housing and the Department of Energy of
the States Together they organized an international competition (called Solar Decathlon
Europe 2010) open to various universities, technical schools and other higher education
institutions - which was held in Madrid in the spring of 2010 - whose objective was to
design, build and operate houses that function exclusively with solar energy. Once the in-
stitutions to participate had been selected, each one of them signed another memor-
andum with the Polytechnic University of Madrid -which acted on behalf of the Ministry of
Housing- to articulate their participation in the contest.

To encourage participation, the Spanish Administration subsidized the participating entit-
ies with the amount of 100,000 euros, payable in two phases.

The Ministry of Housing invited practically all the world's universities and architecture
schools to participate in the competition with the aim of selecting some fifteen. Among the
invited universities was the Airel University of Samaria, located in the city of Ariel, in
Samaria -in the territories occupied by Israel in 1967-, with more than 11,000 students.
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The selection of the participants was carried out by a group of experts from the Polytech-
nic University of Madrid and the Ministry of Housing. The selection criteria were technolo-
gical innovation and project design, fundraising, organization and planning, geographic di-
versity, and technological capacity.

Ariel University Center of Samaria was invited to participate and subsequently selected by
resolution of the Secretary General for Housing of October 30, 2008. In compliance with
the bases of the championship, it signed the corresponding memorandum with the Poly-
technic University of Madrid -on behalf and on behalf of the Ministry of Housing - on May
27, 2009. By virtue of this memorandum, the ministerial department was obliged to grant
the university an aid for project expenses of 100,000 euros, 30,000 payable in July 2009
and the rest, 70,000 euros, in September 2010 (clause 11 of the memorandum). Those
that exceed said amount would be on the account of the participating entity.

Second.- On September 11, 2009, the Secretary General for Housing informed Ariel Uni-
versity Center of Samaria by letter of his exclusion from the competition, stating that "we
would like to express to you in any case the fact that we are delighted that a university
However, the fact that your institution is located in occupied territories and being obliged
to respect the position of the European Union in relation to this matter, we are obliged to
inform you that it will not be possible to continue its center in this competition. "

On September 16, 2009, the General Director of the organization (Polytechnic University
of Madrid) sent a letter to the Dean of the Ariel School of Architecture stating that the
competition was an initiative led by the Government of Spain and was subject to the polit-
ical commitments assumed within the European Union and before the United Nations "-as
several national and European organizations have recently reminded us-. It has not been
possible to ensure that the strictly university and educational nature of this competition
prevails, for what we have been forced to cancel your participation ".

Ariel's exclusion from the contest occurred when she was missing only two deliveries of
the project before the contest.

On November 11, 2009, the President of the Airel University addressed the Ministry of
Housing and the Polytechnic University of Madrid through letters in which he expressed his
emphatic opposition to the expulsion measure adopted.

Third.- On November 9, 2010, ......, in the name and on behalf of Ariel University Center
of Samaria, presented a document in which, exercising the action for annulment, reques-
ted that the invalidity of the resolution of the Secretary General for Housing of September
11, 2009, by which it was agreed to expel the aforementioned university from the Solar
Decathlon Europe 2010 competition and to be compensated for the damages caused by
said resolution.

After making a presentation of the facts, he pointed out that his client had also incurred
various expenses consisting of the realization of models, audiovisual presentations and
structural plans and in the participation in Madrid in the preparatory works -workshop-
that took place from May 27 to 30 2009.

The applicant invoked article 62.1 of Law 30/1992 and article 105 of the same legal body.
Specifically, it indicated that the resolution of September 11, 2009 was null and void due
to omission of the legal procedure established for its revocation and to unilaterally resolve
the agreement signed with the Polytechnic University; that the cited resolution was lack-
ing in reasons; that the principle of legitimate expectations had been violated; that the
policy and the law of the European Union did not protect the expulsion agreed; and, fi-
nally, that the resolution whose nullity was requested was arbitrary and violated the prin-
ciple of equality.
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Finally, it requested compensation for the material and moral damages suffered by the ex-
pulsion, although it did not quantify them.

Fourth.- The General Technical Secretariat of the Ministry of Housing requested from the
General Technical Secretariat of the Ministry of Foreign Affairs and Cooperation a report on
the regulations, agreements, conventions or resolutions of an international nature that
would serve as the basis for the decision to exclude the Ariel de Samaria University, to
which it replied that "it cannot inform by not making (...) (the request) any reference to
the international regulations, agreement, agreements and resolutions on which the de-
cision of exclude Ariel University Center of Samaria. "

Fifth.- Upon expiration of the maximum period for processing the ex officio review proced-
ure, the representation of the Ariel University of Samaria filed a contentious-administrat-
ive appeal against the presumed act of dismissal of the application before the National
High Court. This issued a judgment on May 27, 2013 partially upholding the appeal with
"indication that the Administration must process the corresponding ex officio review pro-
cedure" and decide, if applicable, on the compensation for damages requested.

Sixth.- Once the ex officio review procedure in execution of the sentence was initiated, the
General Subdirectorate of Architecture and Building of the Ministry of Development issued
a report on July 25, 2013 in which it said that the decision to exclude Ariel University of
Samaria of the contest was adopted following at all times the indications received from
the Ministry of Foreign Affairs and Cooperation - although there is no documentary reflec-
tion of said instructions-; that the championship ended in June 2010,

Seventh.- By means of letters of October 24, November 6 and November 19, 2013, the
representation of Ariel University of Samaria requested -after a modification of its
amount- the amount of 280,016 euros, including 25,000 euros for non-pecuniary dam-
ages . In addition, it requested the conventional termination of the procedure as regards
the fixing of the amount of compensation. He provided various supporting documentation
of the travel expenses of participants to Madrid to the May 2009 workshop and of others
in which he had incurred.

Eighth.- On March 27, 2014, the General Sub-Directorate of Resources of the Ministry of
Development formulated a resolution proposal in the sense that it was appropriate to de-
clare, on the one hand, the nullity of full right of the resolution of September 11, 2009 by
having totally and absolutely dispensed with the legally established procedure and for
having violated the principle of equality of the beneficiary in relation to other universities
and, on the other hand, recognizing a compensation of 70,000 euros to Ariel University
Center of Samaria. It indicated that the amount of the compensation should not exceed
the limit of 100,000 euros provided for in clause 11 of the memorandum signed with the
Polytechnic University of Madrid as the maximum amount to be received for the expenses
assumed on the occasion of their participation in the event.

And, in such a state of processing the file, Your Excellency ordered its referral to the
Council of State for consultation.

1. This query concerns the request for a declaration of nullity of the resolution of the Sec-
retary General for Housing, of September 11, 2009, formulated by the Ariel University
Center of Samaria.

The Council of State issues its query in compliance with the provisions of article 22.10 of
Organic Law 3/1980, of April 22, in relation to article 102 of Law 30/1992, of November
26, on the Legal Regime of the Public Administrations and the Common Administrative
Procedure.

The competence to resolve the request for a declaration of nullity corresponds to the Sec-
retary of State for Infrastructure, Transport and Housing - having assumed the compet-
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ences of the defunct General Secretary of Housing and reporting to him the General Dir-
ectorate of Architecture and Housing -, in accordance with what is established in the six-
teenth additional provision, 1. b) of Law 6/1997, of April 14, on the Organization and
Functioning of the General State Administration, and in article 2.10.c) of Royal Decree
452/2012, of March 5, which develops the basic organic structure of the Ministry of Public
Works and modifies Royal Decree 1887/2011, of December 30, which establishes the basic
organic structure of the ministerial departments.

The resolution of September 11, 2009 agreed to the exclusion of the Ariel University Cen-
ter of Samaria from the Solar Decatlon Europe 2010 competition, after having been in-
vited to take part in it, having been admitted by resolution of October 30, 2008 and being
participating fully in it. Said resolution was final as it was not contested administratively.

The act whose annulment is urged was based -as it reads- on "the fact that your institu-
tion is located in occupied territories and being obliged to respect the position of the
European Union in relation to this matter, we are obliged to inform you that no the con-
tinuation of its center in this competition will be possible "and it was adopted, according to
the report of the General Directorate of Architecture, Housing and Land," ... following at
all times the indications received from the Ministry of Foreign Affairs and Cooperation. .. "-
whose documentary reflection does not work in the file-.

For the purposes of this consultation, it is not necessary to examine the concurrence of
the reasons invoked to protect the adoption of the resolution and its compliance with the
legal system. However, it should be noted that those reasons were hardly consistent with
the position of the European Union in relation to the issue raised. In 2009, the association
agreement of the State of Israel with the European Union of November 20, 1995, which
covered collaboration in scientific matters, and various collaboration agreements that in-
cluded Israeli universities in their scope regardless of their location, were in force. territ-
orial and that ensured their participation in various projects and technical cooperation pro-
grams (Archimedes, etc., later ratified with the Horizon 2020 program). On the other
hand,

On the other hand, it appears in the file that Ariel University Center of Samaria -after be-
ing invited- was admitted as a participant in the Solar Decathlon Europe 2010 competition
by resolution of the General Secretariat of Housing of October 30, 2008 and signed with
the University Politécnica de Madrid -which acted on behalf of the Ministry of Housing- the
corresponding Memorandum of Agreement of participation on May 27, 2009. These acts
generated rights in the beneficiary.

The Council of State considers that the resolution of September 11, 2009, when agreeing
to exclude the much-mentioned university, was adopted, outright, without being subject
to any of the procedures established in the legal system and entailed the deprivation of
rights and interests. The adoption of such an agreement required the observance of one of
the legally established procedures -especially, in articles 102 and 103 of Law 30/1992, of
November 26, if the agreement of October 30, 2008 incurred in some violation of the legal
system. And yet none of them were followed. As the proposed resolution clearly indicates,
the resolution of September 11, 2009 constituted "a revocation" ad nutum "of the accept-
ance of prior participation."

Thus, the concurrence of the cause provided for in letter e) of section 1 of article 62 of
Law 30/1992, of November 26, that is, that of having been issued "totally and absolutely
disregarding the legal procedure, should be appreciated. established "and, consequently, it
is appropriate to declare the nullity of full right of the resolution of September 11, 2009.

2. The declaration of nullity of the resolution of September 11, 2009 cannot, as it would
proceed,, due to simple material impossibility, the readmission of Ariel University Center
of Samaria to the Solar Decathlon Europe 2010 contest, as it ended in June 2010.



13.4.2021 BOE.es - CE-D-2014-367

https://www.boe.es/buscar/doc.php?id=CE-D-2014-367 5/5

It is then necessary to determine whether the entity should be compensated for any dam-
ages that it claims to have suffered as a result of the exclusion of the aforementioned
contest.

In effect, article 102.4 provides that "the Public Administrations, when declaring the
nullity of a provision or act, may establish, in the same resolution, the compensation that
should be recognized to the interested parties if the circumstances provided for in articles
139.2 and 141.1 of this Law; without prejudice to the fact that, in the case of a provision,
the final acts issued in application of the same subsist ".

In view of the documentation provided by the petitioner, it is proven in the file that the
exclusion from the contest caused her effective and real, individualized, concrete and eco-
nomically assessable damages -which she had no obligation to bear-, directly attributable
to the Administration, without that there is any cause that interrupts the appreciable
causal relationship between the action of this and said damages. In other words, the
present case requires the requirements of article 139 of Law 30/1992, of November 26,
on the Legal Regime of Public Administrations and the Common Administrative Procedure,
and therefore it is appropriate to declare the patrimonial responsibility of the General
State Administration.

Regarding the amount of compensation, the Council of State shares the criterion of the
Instructor Service that it should be limited to 70,000 euros for all the items claimed,
since, added to the 30,000 euros already received at the time, the sum of 100,000 euros,
the maximum amount that Ariel University Center of Samaria would have received for its
participation in the competition by virtue of the provisions of clause 11 of the Memor-
andum of Agreement at that time signed with the Polytechnic University of Madrid -on be-
half of the Ministry of Housing- .

In merit of the above, the Council of State is of opinion:

What proceeds:

First.- To declare the nullity of full right of the resolution of the Secretary General for
Housing of September 11, 2009 by which the Ariel University Center of Samaria was ex-
cluded from the Solar Decathlon Europe 2010 competition.

Second.- Declare the patrimonial responsibility of the Administration and indemnify the
Ariel University Center of Samaria with the amount of 70,000 euros. "

VE, however, will solve what it deems most correct.

Madrid, June 17, 2014

THE GENERAL SECRETARY,

PRESIDENT,

EXCMA. MS. MINISTER OF DEVELOPMENT.

State Agency Official State Gazette
Avda.de Manoteras, 54 - 28050 Madrid


