
A Comparative Constitutional Perspective on Israel's 
Nation-State Law 

Eugene Kontorovich

Israel Studies, Volume 25, Number 3, Fall 2020, pp. 137-152 (Article)

Published by Indiana University Press

For additional information about this article

[ Access provided at 11 Aug 2020 12:57 GMT from George Mason University & (Viva) ]

https://muse.jhu.edu/article/760778

https://muse.jhu.edu/article/760778


Israel Studies 25.3 • doi 10.2979/israelstudies.25.3.13 137

Eugene Kontorovich

A Comparative Constitutional 
Perspective on Israel’s  
Nation-State Law 

ABSTRACT

The article examines the contention that the Basic Law of Israel as the 
Nation-State of the Jewish People undermines Israel’s liberal character. A 
comparison of the controversial provisions in the Israeli bill to the constitu-
tional provisions of other liberal democracies reveals that it fits comfortably 
with the widespread practice of constitutionally affirming the particularistic 
identity of the nation’s majority population. Such provisions tie commu-
nal identity to that of the state through state religions, dynastic heads of 
state, or ethnic self-determination. Moreover, the specific national identity 
measures in Israel’s Nation-State Law—those dealing with language, immi-
gration, and related matters—are common to the constitutions of various 
Western democracies in similar circumstances. While the provisions of 
Israel’s Nation-State Law are not exceptional, the international hostility 
they arouse undoubtedly is.

THE DEBATE OVER THE NATION-STATE LAW

The debate over the Basic Law of Israel as the Nation-State 
of the Jewish People has been both long and virulent.1 In seven years after 
the introduction of the original draft of the law, it was denounced in the 
strongest terms by critics. Foreign politicians took the somewhat unusual 
position of involving themselves in the domestic laws of another democracy 
and asserted that Israel did not meet Western standards. Despite many of 
the most controversial elements of earlier drafts being watered down or 
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discarded, the law’s passage was denounced as nothing less than the end of 
Israeli democracy.2 

The specific arguments against the bill were quite varied and often 
vague. Much of the criticism focused on how it would upset Arabs or hurt 
the Druze civic esprit. A legal opinion by Prof. Mordechai Kremnitzer and 
Dr. Amir Fuchs warned that the law would badly upset those who did not 
support it: “This proposal would cause irreparable damage to the relation-
ship between Arabs and Jews in Israel and to Israel’s image abroad. Most of 
all, it would make Israel an intolerable place for all those who adhere to a 
Jewish and liberal worldview.”3

The arguments about causing a rift with the Arabs or the Druze in 
Israel did not identify any concrete way in which the bill would change 
their standing. Hurt feelings are not in themselves arguments of political 
theory or rights. Feelings, unlike fundamental rights, can quickly change. 
Kremnitzer and Fuch’s 2014 opinion makes no particular mention of the 
feelings of the Druze, because the Druze did not object to the bill for most 
of its drafting history. Indeed, one of the original co-signors was at the 
time the sole Druze member of the Knesset. More broadly, many of the 
criticisms, including those focused on the Druze, were arguments of policy 
and prudence, rather than constitutional theory.4

Others have criticized the law for attempting to “redefine the equilib-
rium between democratic principles and national principles.”5 But change 
itself, taken through appropriate constitutional mechanisms, is not prob-
lematic. Constitutions can be amended according to their terms; all the 
more so with a piecemeal constitution like Israel’s. Unless the new balance is 
fundamentally unjust, such arguments are properly resolved in the Knesset.6

All these arguments certainly have their place in a constitutional 
democracy, which has a well-known method for resolving questions of 
preference and feelings—majoritarian voting in the legislature, which was 
precisely the method followed here. Presumably, the denial of majoritarian 
preferences, had the law been abandoned due to various pressures, would 
have resulted in net social demoralization at least as great. To argue that 
measures adopted through democratic means are illegitimate, one must 
argue that they transgress fundamental norms. 

Rather than entering the internal Israeli policy debate over the law, the 
article sets policy considerations aside to focus on more conceptual objec-
tions, dealing with the strongest criticism of the law that it transgresses 
fundamental democratic norms and endangers Israel’s standing as a liberal 
democracy. To put it differently, the question here is not whether the law 
was a wise idea but whether it is fundamentally illegitimate.
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The methodological approach here is largely comparative and empir-
ical.  The subject of inquiry is whether provisions like those in the Basic Law 
are alien to modern democratic practice. Instead of reasoning from abstract 
maxims of political theory, the article examines constitutional provisions 
in many other Western democratic constitutions. If similar provisions are 
found in the constitutions of nations whose democratic credentials are not 
seriously in question—even if such provisions are unpopular in certain 
circles, or politically controversial—it is hard to argue that the Israel’s 
Nation-State Law transgresses democratic norms. The examination will 
begin with the most general feature of the Nation-State Law—its identifi-
cation of Israel as the “nation state of the Jewish people”—and proceed to 
analyze the particular provisions of the law that give further depth to that 
statement.

Such a comparative approach must first identify a set of suitable 
analogues. For example, collective identity provisions are commonplace 
in the constitutions of Arab countries.7 Although they are hardly models 
of democracy, such provisions are not irrelevant to the present discussion, 
since unlike the provisions in Israel’s Nation-State Law they do not elicit 
criticism. The reason Egypt is not termed a democracy is that its elections 
are unfair, not because it declares that “the principles of Islamic Sharia are 
the principle source of legislation.” All the same, in order to avoid even 
potentially faulty comparisons, the main focus of the article remains on the 
constitutions of liberal democracies, particularly in Europe.

Comparative approaches elicit criticism for considerations they omit 
as well. Israel is certainly not unique in having a distinctive minority, or 
one that has difficult relations with the majority. But Israel may be unique 
in another way—there is likely no other country which has for decades 
faced both neighbors and an international movement that deny its right 
to self-determination. From the UN “Zionism is racism” resolution to the 
contemporary BDS Movement, which champions the “right of return” 
to Israel by people from neighboring states that have never lived there, 
Jewish self-determination is challenged in unparalleled ways. One might 
expect Israel to respond with a correspondingly singular effort to affirm its 
self-determination, yet as will be seen, Israel’s response remains cautiously 
within the bounds of far more geopolitically secure projects of national 
self-determination.

The remainder of the article will consider particular controversial 
provisions of the law. Before discussing what the law actually says, it is 
worth mentioning what it does not say. The law does not change preex-
isting individual rights, either of Jews or of Arabs. The civil rights of both 



140 • israel studies, volume 25 number 3

populations remain entirely unaffected. The only real difference lies in the 
realm of collective provisions that reflect communal aspirations, but not 
individual rights. 

JEWISH SELF-DETERMINATION PROVISIONS IN THE 
CONTEXT OF COLLECTIVE IDENTITY PROVISIONS

The first and most important Article of the Nation-State Bill declares that 
Israel is “the nation-state of the Jewish people, in which it realizes its natu-
ral, cultural, religious, and historical right to self-determination.” There is 
nothing undemocratic, or even unusual, about such constitutional decla-
rations. Among European Union states, seven have similar constitutional 
“nationhood” provisions. This phenomenon holds true even for places like 
the Baltics, where there are large and alienated minority populations.

“Nation-state” provisions are merely one form of a broader category 
of constitutional norms that anchor the state’s collective identity in some 
particularistic concept or institution as the basis for a collective iden-
tity intertwined with the sovereignty of the state.8 Such provisions come 
in several major categories—confessional, personal/familial, and ethnic/
nationalist. Israel’s Nation-State Law falls into the last of these categories, 
one which has become more prevalent in some recent constitutions but 
which should be viewed against the background of them all. Israel has 
chosen one of several existing models to reflect its collective values through 
largely, but not entirely, symbolic constitutional provisions. These choices 
are largely a function of the circumstances under which a constitution is 
drafted. But a consideration of the choices made by all states, including 
liberal democracies, reveals that the broader notion is widely consistent with 
liberal democratic practice. Indeed, the obscurity of many of the constitu-
tional provisions discussed in this section underscores what little challenge 
they pose to democratic norms.

Some countries have no such collective identity provisions. In partic-
ular, the notion of the state expressing a people’s self-determination in 
Anglo-American countries may seem counterintuitive since their own 
constitutions were not established on such principles. But while the U.S. 
Constitution may be the world’s most famous, it is in some ways excep-
tional. A state not based on religio-national identity is certainly a valid 
model for a liberal democracy, but one should not mistake the familiar 
with the necessary.
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Like the Basic Law, many constitutions also provide for an official 
language, national anthem, flag, and similar symbolic measures9. These 
share a common purpose and a common feature with collective identity 
provisions such as the official religion or national self-determination. All 
such provisions are typically unitary, reflecting just the majority ethnicity 
or religion. This is so because such provisions, which seek to create a thin 
public legal basis for collective identity, are by nature exclusive. Having 
two flags undermines the purpose of a flag. Having two national anthems 
undermines the purpose of an anthem. So too, with self-determination 
provisions like Art.1(3) of the Basic Law. Particularism is their nature. Just 
as a country could theoretically fly two flags, and could theoretically boast 
two discrete rights to national self-determination, in reality this would be 
self-defeating.

RELIGIOUS IDENTITY PROVISIONS

Many collective identity provisions are confessional in nature, providing an 
official religion for the state. In Western democracies, such provisions pro-
vide a basis for collective communal identity, as well as a moral basis for the 
state, without interfering in individual rights of conscience. Confessional 
provisions are ubiquitous in Islamic-majority states, but they remain com-
mon in European states as well. 

For example, Malta is officially Catholic, and its constitution 
provides for “religious teaching of the Roman Catholic Apostolic 
Faith… as part of compulsory education.”10 Greece’s official religion is 
Greek Orthodoxy “acknowledging the Lord Jesus Christ as its head.”11 
Denmark, Iceland, Norway12 and Finland all establish Lutheranism as 
their official religion. 

The strength of these provisions varies greatly, from Malta’s close iden-
tification with the Church and compulsory indoctrination, to Georgia’s 
“recognition of the outstanding role” of the Orthodox Church in Georgian 
history. Yet many of these provisions continue to exert a very real and 
substantive effect, in particular, by supporting the official state religion 
through tax revenues, including those levied on non-believers. Moreover, 
what these provisions have in common is their sectarian exclusivity. 
Countries with official religions have only one: this aspect of collective 
identity, by its very nature, appears indivisible.13 Collective identity provi-
sions cannot make everyone happy.
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DYNASTIC HEADS-OF-STATE

Another model found in many constitutions, including those of Western 
democracies, locates collective identity in the recognition of a particular 
person or family as sovereign. The monarch acts as head of state, of which 
he is the “symbol of its unity and permanence,” in the words of the Spanish 
constitution.14

In Europe alone, seven countries have dynastic heads of state.15 
Monarchy is not a feature that has been popular in modern constitutions, 
but this does not make it a less real and legitimate feature of Western 
democratic practice. Indeed, it is retained in such constitutions, even when 
they are amended.16 

Identifying collective identity with the majesty of an individual is not 
neutral with respect to minorities. The sovereign is by definition a member 
of the royal house, often descended from a particular person17 and thus, 
invariably a member of the majority ethnicity. Typically, the monarch is 
also a member of the majority religion, and in the constitutions of northern 
European monarchies, this is an explicit requirement.18 

These heads of state often possess miscellaneous but real powers 
relating to government formation and pardons, analogous to the powers of 
Israel’s president. The largely symbolic nature of a constitutional monarchy 
does not diminish its relevance as a collective identity measure—Israel’s 
Nation-State provisions are similarly largely symbolic. Yet in constitu-
tional monarchies, the symbolic function is constitutionally related along 
dynastic, ethnic, and often religious lines. In Israel’s brief history, a non-Jew 
has already served as (acting) head of state, and this phenomenon was seen 
as unexceptional.19 There is no provision in Israel’s Nation-State Law to 
prevent this occurrence, in contrast to the constitutional provisions found 
in numerous Western democracies. 

NATIONAL SELF-DETERMINATION PROVISIONS

Israel’s collective identity provisions took the form of more modern, secu-
lar constitutional provisions which declare the state to be an embodiment 
of the self-determination of a particular people or ethnic group. Such 
provisions are not unique to Israel, and as with the Nation-State Law, 
constitutions with self-determination clauses typically have provisions 
regarding the official language and similar expressions of collective iden-
tity. Amongst Western democracies, these provisions are typically found in 
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post-Communist constitutions. The peoples that favor them seem generally 
to be those whose self-determination has historically not been taken for 
granted because of foreign subjugation.

For example, the Latvian constitution opens by invoking the “unwav-
ering will of the Latvian nation to have its own State and its inalienable 
right of self-determination in order to guarantee the existence and develop-
ment of the Latvian nation, its language and culture throughout the centu-
ries.” Or consider the Slovak constitution, which opens with the words, 
“We the Slovak nation,” and lays claim to “the natural right of nations 
to self-determination.” Similarly, the Slovenian Constitution invokes the 
“inalienable right of the Slovenian nation to self-determination.” 

In any reading of these provisions, the “nation” cannot be understood 
as referring simply to the totality of its citizens. The “nation” is something 
separate from its citizens and dependent on ethnicity. Thus, the right of 
the “Slovene nation” is contrasted with the rights of individual citizens. 
The “Latvian nation” in which self-determination is vested is contrasted 
with the “Latvian people.” The ethnic specificity of the former is made 
particularly clear by constitutional provisions stating that “the identity 
of Latvia … has been shaped by Latvian and Liv traditions, Latvian folk 
wisdom, the Latvian language…”. This does not include Russians, who 
make up nearly one-third of the population.

The provision about the “exclusive” right of the Jewish people to 
“national self-determination” does not undermine Arab rights to self-deter-
mination. The right to self-determination, as understood in international 
law, protects a people’s right to a degree of autonomy in their language, 
religion, and culture. “National self-determination,” by contrast, refers to 
the establishment of a separate political entity. In the context of the existing 
State of Israel, this would mean secession—which is not a right recognized 
in international law. Of course, if Arabs come to form a majority of the 
population, it might be unseemly to reserve the right to national self-
determination to the Jews. But in such a case, they could amend the Basic 
Law, a matter that requires a simple Knesset majority. 

What is remarkable about Israel’s Nation-State Law is what it does not 
do, as well as what it does do. As we have seen, constitutions reflect the 
collective identity of the state in several different ways—through the state 
religion, monarchy, or ethnic self-determination provisions. Some constitu-
tions take two of these approaches, such as the northern European constitu-
tions with official religions, or the Palestinian and other Arab constitutions, 
which combine ethnic identity and self-determination provisions with 
official religions. Even if one argues that some subtle differences of wording 
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between the national self-determination provision of the Basic Law and 
other constitutions makes the former somehow worse, the complete lack 
of international controversy about the latter suggests such a large margin of 
error, such that differences in phraseology should not be enough to make 
Israel’s provision illegitimate . 

Israel, despite being the world’s only majority-Jewish country, has not 
adopted Judaism as an official religion. But Israel’s decision to eschew other 
forms of constitutional collective identity provisions should not prevent 
Israel from choosing one of the several paths by which nations reflect their 
collective—albeit not unanimous—identity and aspirations. 

OTHER MAJOR PROVISIONS OF THE NATION-STATE LAW

HEBREW LANGUAGE

Article 4 declares Hebrew to be the “state language,” while preserving “spe-
cial status” for Arabic. This is both a fair reflection of the status quo ante and 
more generous than the language policies of many Western democracies, 
most of which have only one national language—the primary one spoken 
in the country—even when there are substantial minorities with different 
native languages. The status of Arabic in the Basic Law is not the same as 
that of Hebrew. This is not unusual for minority languages. While many 
countries offer some recognition of minority languages, top-level official 
status to more than one is largely confined to federated states, such as 
Belgium and Canada.20 

Critics claim that the law “demotes” Arabic. This claim is refuted by 
the very text of the law, which explicitly guarantees the preservation of 
the prior “status” of Arabic.21 As it happens, the prior status of Arabic is 
somewhat ambiguous: until now, the Israeli Knesset had not enacted any 
measure on the question of language. Instead, as in other matters, Israel 
relied on a holdover provision from the British Mandate. The British gave 
official status to Hebrew, Arabic, and English (the last being eliminated in 
1949), and judicial decisions have generally pointed to some special status 
for Arabic, though not quite equal to Hebrew. In any event, the status of 
Arabic prior to passage of the law is exactly the same as it was after it. Given 
the lack of prior Basic Laws on the subject, it is more accurate to say that 
for the first time the Law has constitutionalized the status of Arabic.  

One reason for the language provisions of the Basic Law is to preserve 
the status quo. If, as the British measure suggests, Hebrew and Arabic 
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both have official status, with no hierarchy between them, the Supreme 
Court might interpret the inscrutable principle of equality (discussed at 
length in Part 4) already present in the Constitution to require jot-for-jot 
equality, as in Canada, with all official documents, announcements, and 
actions articulated in both languages. Such measures may well be suited 
to the particular history of the Quebec province—with its federal status 
and with English and French among the most common official languages 
in the world. But the Canadian context is quite different from Israel’s, and 
this Article prevents the Supreme Court from changing the status quo by 
shoe-horning Israel into Canada’s unusual model.

Finally, the establishment of Hebrew as Israel’s national language does 
not limit individual rights. Unlike the constitutions of Spain and Quebec, 
both of which require the knowledge or teaching of the official language 
for all, Israel’s provision applies only to government operations. 

ALIYAH

Paragraph 5, entitled “The Ingathering of the Exiles,” anchors the legislation 
known as the Law of Return in the Basic Law. It is thus no more nor less prob-
lematic than the Law which was passed in 1950. Recognizing that Israel is the 
only Jewish majority country in the world and that Jews remain a persecuted 
and vulnerable minority throughout the Diaspora, this law provides them 
a guarantee of safe haven. Other countries with significant and vulnerable 
diasporas have similar provisions. For example, Armenia grants citizenship 
both to the children of Armenian citizens and to people of “Armenian origin.” 

22 Turning briefly to a non-democratic but relevant example, Article 28 of 
the Palestinian Constitution guarantees a “right of return” to all Palestinians. 
Presumably, this provision does not mean Jews who were born in Palestine, 
yet this has not been the subject of any significant criticism. 

DIASPORA RELATIONS

Paragraph 6 provides that the State shall preserve ties with the Jewish 
Diaspora and try to ensure its safety. Such provisions are found in the con-
stitutions of other Western states with significant diasporic populations. 
For example, the Slovene Constitution provides that the country “shall 
maintain concern for the autochthonous Slovene national minorities in 
neighboring countries and for Slovene emigrants and workers abroad and 
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shall foster their contacts with the homeland.” The Greek Constitution 
authorizes that “The State  must  care  for  emigrant Greeks  and  the  
maintenance  of  their  ties with  the  Fatherland,” and calls for the estab-
lishment of a council to promote “all communities of Hellenes abroad.”23 
It is impossible to understand this provision as referring to Greek citizens, 
rather than to ethnic Greeks. The Albanian Constitution specifically dif-
ferentiates between its “protect[ion of ] the national rights of the Albanian 
people outside its borders” and its protection of “the rights of its citizens 
with a temporary or permanent residence outside its borders.”24

Similar provisions are likewise found in the Bulgarian and Hungarian 
constitutions—like all nations with significant ethnic minorities. Indeed, 
the logic of such provisions is that a people with statehood in one country, 
but minorities elsewhere, are solicitous of their minorities abroad. 

IMMIGRATION

Article 7 declares that “the state views the development of Jewish settlement 
as a national value and shall act to encourage and promote its establishment 
and strengthening.” It is understood to refer to encouraging population 
dispersion into the periphery of the country. This essentially restates policy 
adopted by the League of Nations in its Mandate for Palestine, which 
sought to “encourage… Jewish settlement on the land.” Like other provi-
sions of the Basic Law, it is only declaratory in value, and does not prescribe 
or authorize particular policies.25 

Moreover, the measure comes against a background of land policies 
that actually discriminate against Jews. The Israeli Supreme Court ruled, in a 
controversial decision, that Arabs have a right to create residential communi-
ties that exclude Jews whereas the same right was denied to Jews in a different 
case. In Jerusalem, the Palestinian Authority proscribes the death penalty to 
anyone who sells land to Jews. Article 7 is a vestige of provisions from earlier 
drafts that would have reversed Israel’s Supreme Court policy. The current 
version does not do so and thus, actually preserves preferences for Arabs.

EQUALITY

Perhaps the oddest feature of the Basic Law debate is that it is most com-
monly criticized not for any provision in the Law itself, but for what it 
omits. Within Israel, the standard objection voiced by the Law’s opponents 
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is that it does not contain a provision guaranteeing “equal rights” for all 
citizens. Leaders of the main opposition parties have promised to “fix” the 
Law, not by actually changing the provisions discussed above (perhaps 
conceding that they are innocuous in themselves), but by adding such an 
equality provision. This objection is relevant to the comparative methodol-
ogy discussed above because most of the countries with collective identity 
provisions also include constitutional equality guarantees elsewhere in their 
constitutions. It is not obvious that these constitutional features are at all 
related, but some have used this difference to claim that one cannot com-
pare the Basic Law to other countries’ nation-state provisions. 

The equality objection is misplaced for several reasons. Most impor-
tantly, Israel’s constitution already provides safeguards for equality. There is 
no reason to look for them in the Nation-State Law, because Israel’s consti-
tutional laws are adopted piece-meal, with different Basic Laws, enacted 
at different times, addressing discrete constitutional matters. But they are 
all to be read as concurrent and contemporaneous, unless one Basic Law 
explicitly repeals another. 

The protection of individual rights is already covered in Basic Law: 
Human Dignity and Freedom. The phrase “human dignity” is vague and 
ill-defined. Many constitutions that use the phrase limit it to particular 
contexts like detention, labor, or welfare rights.26 In Israel’s constitution, 
it has been interpreted as a much broader font of unenumerated rights, 
similar to the “Due Process” clauses of the U.S. Constitution. 

In particular, the Supreme Court has held that the “human dignity” 
already protected by Basic Law includes guarantees of equality. Nor is the 
existing constitutional guarantee of equality feeble: it has been used by 
the Supreme Court to strike down major legislative programs, such as the 
provisions regarding conscription of Haredi men.27 Justice Barak has in 
his opinions suggested that the right of equality is somehow inherent in 
the Israeli constitution, and even that it does not rest upon a “mere” Basic 
Law.28 Thus, holding national-identify provisions hostage to a constitutional 
guarantee of equality seems disingenuous or redundant. One might worry 
that the Supreme Court erred in holding that equality already enjoys consti-
tutional protection. At some point, in the absence of an explicit equality 
law, they might notice and reverse their error. But if the Court could make 
such a major mistake in favor of its own powers, giving it the blank check 
that an explicit equality basic law would represent hardly seems good for 
democracy.  

Second, language about equality would be relevant in Basic Law: 
Nation-State only if something in the bill compromised the existing equal 
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rights of individuals; however, nothing in the bill does. Other constitutions 
with collective identity provisions, official languages and so forth, do have 
equality provisions, but there is no obvious causal relationship or depen-
dency between them. They are simply discrete parts of those constitutions, 
not typically found in the same or adjacent constitutional articles. 

If equality is already protected by the constitution, what would be 
the cost of including it in the Nation-State Law? That question could be 
reversed—why are critics of the Nation-State Law interested principally in 
using it as a vehicle for the adoption of an unrelated measure?

The answer to both these questions can be found in the most salient 
feature of Israeli constitutionalism—the vast and unchecked powers and 
discretion of the Israeli Supreme Court. As is well known, the Supreme 
Court took the Basic Law: Human Dignity as an occasion to ascribe to 
itself the powers of judicial review over all legislation. The standards by 
which it exercises that review are not confined by language or tradition. 
Indeed, it has imposed an equality requirement from the words “human 
dignity,” and applied that atextual concept to strike down complex draft 
exemption measures. 

The problem with an explicit equality provision is that it would not 
only ratify the Court’s prior jurisprudence—the Court hardly needs the 
Knesset to do that—but would serve as a platform for further, as yet 
unimagined, judicial activism. If human dignity means equality, then 
equality, in a basic law, could mean anything, including things far outside 
the context of the Nation-State Law.

Like human dignity, equality is a broad term of no specific definition. 
For example, the term “equality” does not resolve the issue as to whether 
equality is served by barring Jews from purchasing homes in Arab towns 
but not the converse. Yet, that is just what the Israeli Supreme Court held. 
While to some, this double standard may seem to violate equality, the Court 
viewed it as the very definition of equality. It ruled that equality restricts 
Haredi draft exemptions, but said nothing about the blanket exemption 
enjoyed by Arabs. Recently, activists in the U.S. have argued with surprising 
success that separate-gender bathrooms violate equality as much as separate-
race bathrooms would. Some moderate critics of the draft law have argued 
for giving special benefits to the Druze in recognition of their military 
service, but this too could be seen as violating equality. 

There is no answer as to whether any of the above violate equality, 
because there is no objective definition of equality. An explicit “equality” 
provision would go far beyond any issue raised by the Nation-State Law. 
Instead, it would be a broad grant of general legislative powers to the 
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already formidable Supreme Court. There are certainly reasons why Israel’s 
parliamentary minority would prefer to transfer authority from the Knesset, 
where they have not enjoyed success for many years, to the Court. It is 
understandable why the Government that passed it would resist efforts to 
piggyback judicial supremacy on an unrelated measure. 

CONCLUSION

The dire predictions about the practical consequences of Israel’s Nation-
State Law have thus far not been vindicated. Far from being alienated, 
Arab Israelis have voted in recent elections at high rates, and despite the 
Basic Law, strongly rejected the suggestion contained in the United States 
“Vision for Peace” of incorporating many Galilee Arab communities into 
a Palestinian nation state. There have been no reported statistics vis-à-vis a 
significant drop in Druze conscription. And the “liberal” Jews for whom life 
would be “unbearable” according to Kremnitzer and Fuchs do not seem to 
be fleeing the state. But whether the law was as necessary as its supporters 
claimed or as dangerous as its critics warned, it is principally the concern 
of Israeli voters, not the international audience.

From a global perspective, what is most notable about the Basic Law 
is that its features, generally or specifically, can be found in the constitu-
tions of many liberal democracies. Indeed, as this study has shown, many 
democracies go much further, without eliciting international opprobrium. 
Yet in Israel’s case, their adoption has led to international hysteria, including 
by the European Union, whose own members have similar constitutional 
provisions. The truly unique feature of the Basic Law is not its contents, 
but the reaction it provokes. This suggests that Jewish self-determination is 
indeed fundamentally different from that of other peoples—and continues 
to be held in doubt, subject to external scrutiny and supervision. And this 
is what makes the Basic Law: Jewish Nation-State far more significant and 
meaningful than its counterparts.

Notes

Many of the ideas in this article began as an essay in Mosaic Magazine, co-authored 
with Moshe Koppel, “Why All the Outrage Over Israel’s Nation State Law” 
(October 8, 2018).
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1. For a survey of the debate see the contributions to Simon Rabinovitch, ed., 
Defining Israel: The Jewish State, Democracy, and the Law (Jerusalem, 2018).

2. For example, Erel Margalit of the Labor party called the law “an assassina-
tion of democracy that brings to mind dark periods in history;” for Zehava Galon 
of Meretz, the law was “a declaration of war on Israel’s Arab citizens and on Israel 
as a democratic and advanced society.”

3. Prof. Mordechai Kremnitzer and Amir Fuchs to Members of the Ministerial 
Committee on Legislation for the Government of Israel, June 4, 2014, https://
en.idi.org.il/media/5095/idi-legal-op_basic-law-nation-state_06–2014.pdf.

4. Other critics objected to the law because they saw its timing as a matter of 
political opportunism by the Netanyahu government. Again, this is a practical, rather 
than a fundamental objection to the law. See, for example, Einat Wilf and Shany 
Mor’s 2018 piece in Mosaic, titled “Here’s Why So Many Are Outraged by Israel’s 
Nation-State Law.” (https://mosaicmagazine.com/response/israel-zionism/2018/10 
/heres-why-so-many-are-outraged-by-israels-nation-state-law/).

5. Nadiv Mordechay & Yaniv Roznai, “A Jewish and (Declining) Democratic 
State? Constitutional Retrogression in Israel,” Maryland Law Review 77 (2017): 253.

6. One might very plausibly argue that changing constitutional commitments 
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